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"(v) Any person adversely affected by any final ac­
tum or failure to act by a State or local government or
an1 instrumentality tMreof that is inconsistent with
thls sub~ragraph may, within 30 days after such ac­
tion or failure to act, commence an action in any court
of competent jurisdiction. The court shall hear and ck­
cick such action on an expedited basis. Any person ad·
versely affected by an act or failure to act by a State
or local government or any instrumentality thereof that
is inconsistent with clause (iv) may petition tM Com­
mission for relief.
"(C) DEFINITIONS.-For purposes of this paragraph-

"(i) the term 'personal wireless services' means
commercial mobile services, unlicensed wireless serv­
ices, and common carrier wireless exchange access
services;

"(ii) tM term 'personal wireless service facilities'
means facilities for tM provision of personal wireless
services; and

"(iii) the term 'unlicensed wireless service' means
the offering of telecommunications services using duly
authorized ckvices which do not require individual li­
censes, but does not mean the provision of direct-to­
home satellite services (as tkliTU!d in section 303(v)). n.

(b) RADIo FREQUENCY EMISSIONS.-Within 180 days after the
enactment of this Act, the Commission shall complete action in ET
Docket 93~ to prescribe and make effective rules regarding the en­
vironment41 effects of radio frequency emissions.

(c) AVAILABIUTY OF PROPERTY.-Within 180 days of the enact·
ment of this Act, the Presicknt or his tksignee shall prescribe proce­
dures by which Fetkral tkpartments and agencies may make avail·
able on a fair, reasonable, and nondiscriminatory basis, property,
",hts-of-way, and easements under their control for the placement
Of new telecommunications services that are tkpendent, in whole or
in part, upon the utilization of Fetkral spectrum rights for the
transmission or reception of such services. TMse procedures mayes­
tablish a presumption that requests for tM use of property, rights­
ot-way, and easements by dUly authorized providers should be
granted absent unavoidable direct conflict with the department or
O¥ency's mission, or the current or planned use of the property,
nghts-of-way, and easements in question. Reasonable fees may be
charged to providers of such telecommunications services for use of
property, rights-ol-way, and easements. The Commission shall pro­
vitk technical support to States to encourage tMm to make property,
rights-ot-way, and easements under their jurisdiction available for
such purposes.



SECI'ION 704-FACILlTJES SITING; RADIO PUQUaNCY RMJ8IION
• STANDARDS

SeTUJtebiU
No provision.

HOlJJJe 4nuMnunt
Section 108 of the Houle amendment requlnNl tbe 0--'".

to illue reculatiol1l within 180 day. or enactmeDt for fI
CMS. A negotiated rulemaking committee compriMd or State ...
local govemmenta, public safety agencies and the aft'ected lDcIu­
tries were to have attempted to develop a uniform ~Ucy to propoee
to the Commission for the siting of wireless tower Slte..

The House amendment also required the Commillion to com­
plete ita pending Radio Frequency (RF) emillion ezposure ItaDd­
ards within 180 days of enactment. The siting of facilities could not
be denied on the basis of RF emission levels for facilities that were
in compliance with the Commission standard.

The House amendment also required that to the greatest ex­
tent possible the Federal government make available to use of Fed­
eral property, rights-of-way, easements and any other physical in­
stroments in the siting of wireless telecommunications facilities.

Conference a.greenunt
The conference agreement creates a new section 704 which pre­

vents Commission preemption of local and State land use decislons
and preserves the authority of State and local governments over
zoning and land use matters except in the limited circumstances
set forth in the conference agreement. The conference agreement
also provides a mechanism for judicial relief from zoning decisions
that fail to comply with the provisions of this section. It is the in­
tent of the conferees that other than under section 332(c)(7)(B)(iv)
of the Communications Act of 1934 as amended by this Act and
section 704 of the Telecommunications Act of 1996 the courts shall
have exclusive jurisdiction over all other disputes arising under
this section. Any pending Commission rulemaking conceming the
preemption of local zoning authority over the placement, constroc­
tion or modification of CMS facilities should be terminated.

When utilizing the tenn "functionally equivalent services" the
conferees are referring only to personal wireless services as defined
in this section that directly compete against one another. The in­
tent of the conferees is to ensure that a State or local govemment
does not in making a decision regarding the placement, constroc­
tion and modification of facilities of personal wireless services de­
scribed in this section unreasonably favor one competitor over an­
other. The conferees also intend that the phrase "unreasonably dis­
criminate among providers of functionally equivalent services" will
provide localities with the flexibility to treat facilities that create
different visual, aesthetic, or safety concerns differently to the ex­
tent pennitted under generally applicable zoning requirements
even if those facilities provide functionally equivalent services. For
example, the conferees do not intend that if a State or local govern­
ment grants a permit in a commercial district, it must also grant
a permit for a competitor's 50-foot tower in a residential district.

Actions taken by State or local govemments shall not prohibit
or have the effect of prohibiting the placement, construction or
modification of personal wireless services. It is the intent of this
section that bans or policies that have the etreet of banning per­
sonal wireless services or facilities not be allowed and that deci­
sions be made on a case-by-case basis.



•

Under subsection (c)(7)(B)(ii), decisions are to be rendered in a
reasonable period of time, taking into account the nature and scope
of each request. If a request for placement of a personal wireless
service facility involves a zoninr variance or a public hearing or
comment process, the time period for rendering a decision will be
the usual period under such circumstances. It is not the intent of
this provision to rive preferential treatment to the personal wire­
less service industry in the processing of requests, or to subject
their requests to any but the generally applicable time frames for
zoning decision.

The phrase "substantial evidence contained in a written
record" is the traditional standard used for judicial review of agen­
cyactions.

The conferees intend section 332(c)(7XB)(iv) to prevent a State
or local government or its instrumentalities from basing the regula­
tion of the placement, construction or modification of CMS facilities
directly or indirectly on the environmental effects of radio fre­
quency emissions if those facilities comply with the Commission's
regulations adopted pursuant to section 704(b) concerning such
emissions.

The limitations on the role and powers of the Commission
under ~s sUbparagraph relate to local land use rerulations and
~ not mtended to limit or aft'ect the Commission's general author­
Ity over radio telecommunications, including the authority to regu­
late the construction, modification and operation of radio facilities.

The conferees intend that the court to which a party appeals
a decision under section 332(c)(7)(B)(v) may be the Federal district
court in which the facilities are located or a State court of com­
petent jurisdiction, at the option of the party makinr the appeal,
and that the courts act expeditiously in deciding such cases. The
term "final action" of that new subparagraph means tinal adminis­
trative action at the State or local govemment level 80 that a party
can commence action under the subparagraph rather than waiting
for the emaustion of any independent State court remedy other­
wise required.

With respect to the availability of Federal property for the use
of wirelesa telecommunications infrastructure sites under section
704(c), the conferees generally adopt the House provisions, but sub­
stitute the President or his designee for the Commission.

It should be noted that the provisions relating to telecommuni­
cations facilities are not limited to commercial mobile radio licens­
ees, but also will include other Commission licensed wireless com­
mon carriers such u point to point microwave in the extremely
hirh frequency portion of the electromagnetic spectrum which rely
on line of sight for transmitting communication services.

Conference Report .(House) 104-104
P. 207-209
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EXECUTIVE ORDERS
No. 12866

Execuli". Order 12866 or September 30, 1993

Regulatory Planning and Review
58 F.R. 51735
The American people desene a regulatory system that works for them.
not against them: a regulatory system that protects and improves their health.
safety. JJnvironment. and well-being and improves the perfonnance of the
economy without imposing unacceptable or unreasonable costs on society;
resulatory policies that recognize that the private sector and private mark.ets
are the best engine for economic growth: regulatory approaches that respect
the role of State. local. and tribal governments; and regulations that are
effective. consistent. sensible. and understandable. We do not have such

a regulatory systQD1 today.
With this Executive order. Ihe Federal Government begins a program 10
reform and make more efficient the regulatory process. The objectives of
Ihis Executive order are to enhance planning and coordlnalion with respect
10 both new and existing regulations; 10 reaffinn Ihe primacy of Federal
agencies in the regulatory deciston-making process; to restore the integrity
and legitimacy of regulatory review and oversight; and to make the process
more accessible and OpeD to the public. In pursuing Ihese objectives. Ihe
regulatory process shall be conducted so as to meet applicable statutory
requirements and with due regard to the discretion that has been entrusted

to the Federal agencies.
Accordingly. by lhe authority vested in me as President by the Constitution
and the laws of tbe United States of America. it is hereby ordered as

follows:
Section t. Statement of Regulatory Philosophy and Principles. (a) The Regu­
latory Philosophy. Federal agencies should promulgate only such regulations
as are required by law. are necessary to interpret the law. or are made
necessary by compelling public need. such as material failures of private
markets to protect or improve the health and safety of Ihl! public. the
environment. or the well-being of the American \Jllople. In Jociding whether
and how to regulate. agencies should assess all costs and benefits of available
regulatory alternatives, including tbe alternative of not regulating. Costs
and beoefits sball be understood to Include both quantifiable measures (to
the fullest extent that these can be usefully estimated) and qualitative meas­
ures of costs and benefits that are difficult to quantify. but nevertheless
OS$8ntial to consider. Further. in choosing among alternative regulatory ap­
proaches. agencies should select Ihose approaches thai maximize net benefits
(including potential economic. environmental. public health and safety. and
other advantages: distributive impacts; and equity). unless a statute requires

another regulatory approach.
(b) The Principles of HeguJotion. To ensure that the agencies' regulatory

pro&fams are consistent wilh the philosopby set forth above. agencjes should
adhere to the following principles, to the extent permitted by law and

wbere appHc.able:
(1) Each agency sban identify the problem tbat it intends to address

(including. where apPlkable. tbe raitu.... of private markets or public institu­
tions that wuranl Dew agency action) as well as assess tbe significance

of that problem.
(2) Eacb -seney shall mtamlne whether existing regulations lor other

law) ha_ created. or contributed to, the problem that a new regulation
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Is intended to correct and whelher those regulations lor other law) sbould
be modified to achieve tbe intended soal of regulation more effectively.

(3) Each agency shall Identify and assess available alternatives to direct
regulation. Including providing economic incentives to encourage the desired
behavior. such as user fees or marketable permits. or providing Infonnation
upon which choices can be made by the public.

(~) in setting regulatory priorities. each agency shall consider. to the
extent reasonable. the degree and nature of the risks posed by various
substances or activities within its jurisdiction.

(5) When an agency determines that a regulation is the best available
method of achlevlns the regulatory objective. it shall design its regulallons
In the most cost-effective manner to achieve the regulatory objective. In
doing so. each agency shall consider Incentives for innovation. consistency.
predictability. tbe costs of enforcement and compliance (to the government.
regulated entitles. and the public). flexibility. distributive Impacts. and eq­
uity.

(6) Each agency sball assess both the costs and the benefits of the
intended regulation and. recogniZing tbat some costs and benefits are difficult
to quantify. propose or adopt a regulation only upon a reasoned determination
that the benefits of the Intended regulation lustify its costs.

(7) Each agency shall base its decisions on Ihe best reasonably obtainable
scientific. technical. economic. and olber infonnatlon concerning the need
for. and consequences of. the Intended regulation.

ia) Each agency shall Identify and assess alternative fonns of regulation
and aball. to tbe extent feuible. specify perfonnance objectives. rather than
specifying the bebavior or manner of compliance that regulated entities
must adopt.

(9) Wberever feasible. agencies shall seek. views of appropriate Slate.
local. and tribal officials before imposing regulatory requirements that might
significantly or uniquely affect those governmental entitles. Each agency
shall asseN the effects of Federal regulations on Slate. local. and tribal
governments. Including specifically the availability of resources to carry
out those mandates. and seek to minimize those burdens that uniquely
or significantly affect such governmental entities. consistent with achieving
regulatory objectives. In addition. as appropriate. agencies shall seek 10
harmonize Federal regulatory actions with related State. local. and tribal
regulatory and otber governmental functions.

(10) Each agency sball avoid regulations that ant inconsistent. incompat­
ible. or duplicative witb its other regulations or those of other Federal
agencies.

(11) Eacb agency shall tailor ita regulations to impose the least burden
on society. including Individuals. businesses of differing sizes. and other
entities (Including small communities and governmental entities). conslstont
with obtaining tbe regulatory objectives. ta1r..lng into account. among other
things, and to the extent practicable. the costs of cumulative :'8gulations.

(12) Each agency shan dnft its regulations to be simple and easy to
understand. with the goal of minimizing the potential for uncertainty and
litigation arising from such uncertainty.
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Sec. 2. Organization. An efficient regulatory planning and review process
is vital to ensure that the Federal Government's regulatory system best
serves the American people.

(al The Agencies. Because Federal ageocles are the repositories of signifi­
cant _utlltaotive expertl.. and experience. they are responsible for developing
regulations and assuring that the regulations are consistent with applicable
law. the President's priorities. and the principles set forth in this Executive
order.

(b) The Office of Management and Budget. Coordinated review of agency
rulemaking is necessary to ensure that regulations are consistent with applica­
ble law, lhe President's priorities. and the principles set forth in this Execu­
tive order, and that decisions made by one agency do not conflict with
the policies or actions taken or planned by another agency. The Office
of Management and Budget (OMB) shall carry out that review function.
Within OMB, the Office of Information and Regulatory Affairs (OlRA) is
the repository of expertise concerning regulatory issues. including methodolo­
gies and procedures that affect more than one agency, this Executive order.
and the President's regulatory policies. To the extent permilted by law,
OMB shall provide guidance to agencies and assist the President, th. Vice
President, and other regulatory policy advisors to the President In regulatory
planning and shall be the entity that reviews individual regulations. as
provided by this Executive order.

(c) The Vice President. The Vice President Is the principal advisor to
tbe President on, and shall coordinate the development and presentation
of recommendations concerning, regulatory policy, planning, and review.
as set forth In this Executive order. In fulfilling their responsibilities under
this Execulive order, the President and the Vice President shall be assisted
by the regulatory policy advisors within the Executive Office of tbe President
and by such agency officials and personnel as the President and the Vice
President may, from time to time, consult.
Sec. 3. Definitions. For purposes of this Executive order: (a) "Advisors"
refers to such regulatory policy advlson to the President as tbe President
and Vice President may from lime 10 time consull, including, among others:
(1) the Director of OMB; (2) the Chair (or another member) of the Council
of Economic Advisers; (3) the Assistant to the President for Economlc Policy;
(4) the Assistant to the President for Domestic Policy; (5) the Aisistani
to the President for National Security Affairs; (6) tbe Assistant to the President
for Science and Technology; (7) the Assistant to the President for Intergovern­
mental Affairs; (8) the Assistant to the President and Staff Secretary; {9}
the Assistant to tho President and Chief of Staff to the Vice President;
(10) the Assistant to the President and Counsel to the President; (11) the
Deputy Assistant to the President and Director of Ihe White House Office
on Environmental Policy; and (12) the Administrator of OIRA. who also
shall coordinate communications relating to this Executive order among
Ihe agencies, OMB, the other Advisors, and the Office of tbe Vice President.

(b) " Agency ," unless otherwise Indicated, means any authority of the
United States that Is an "agency" under 44 U.S.c. 3502(1), other than th"se
considered to be independent regulatory agencies, as defined in 44 U.S.C.
3502(10).

(c) "Director" means the Director of OMB.
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(d) "Regulation" or "rule" means an agency statement of general applicabil­
ity and future effect. which the agency intends to have Ihe force and effect
of law. that is designed \0 implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an agency. It does
not, however. include:

(1) Regulations or rules issued in accordance with the formal rulernaklng
prOVisions of 5 U.S.C. 556. 557;

(2) Regulations or rules that pertain to a military or foreign affairs
function of the United States, other thanrrocurement regulations and regula­
tions involving the import or export 0 non-defense articles and services;

(3) Regulations or rules that are limited to agency organization, manage­
ment, or personnel matters: or

(4) Any other category of regulations exempted by the Administrator
ofOIRA.

(e) "Regulatory action" means an) substantive action by an agency (nor­
many published in the Federal Reziater) that promulgates or is expected
to lead to the promulgation of a .final rule or regulation. including notices
of inquiry. advance notices of proposed rulemaking. and nolices of proposed
rulemak.ing.

(f) "Significant regulatory action" means any regulatory action I hat is
likely 10 result in a rule that may:

(l) Have an annual effect on the economy of S100 million or more
or adversely affect in a material way the economy. a sector of the economy.
productivity. competition, jobs. the environment. public health or safely.
or State. local. or tribal governments or communities;

(2) Create I serious inconsistency or otherwise interfere with an action
laken or planned by another agency;

(3) Materially alter the budgetary impact of entitlements. grants. user
fees. or loan programs or the rights and obligations of recipients thereof:
or

(4) Raise novel legal or policy Issues arismg out of legal mandates.
the Pre.ident'a priorities. or the principles set forth in this Executive order.
Sec. 4. Planning Mechanism, In order to have an effective regulatory program.
to provide for coordination of regulations. to maximize consultation and
Ihe resolution of potential conflicts at an early stage. to involve the public
and its State. local. and tribal officials in regulatory planning. lind 10 ensure
that new or revised regulations promote the President's priorities and the
prinCiples set forth in this Executive order. these procedures shall be fol­
lowed. to the extent permitted by law: (a) AgenCIes' Policy Meeting. Early
in each year'_ planning cycle, the Vice President shall convene a meeting
of the Advisors and the heeds of agencies to seek a common understanding
of priorities and to coordinate regulatory efforts to be accomplishod in
tbe upcoming year.

(b) Unified Regulatory Agenda. For purposes of this subsection. the term
"agency" or "asencies" sball also include those considered to be independent
resu1atory agencies. as defined in 44 U.S.C. 3502(10). Each agency shall
prepare an asenda of all regulations under development or review. at a.
time and in a manner specified by the Administrator of OIRA. The description
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of NCb regulatory action shall contain. at a minimum, a regulation identifier
number. a brief summary of the action. the legal authority for the action.
any legat deadline for the action. and the name and telephone number
of a knowledgeable agency offieia!. Agencies may incorporate the informallon
~uired unuer 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas.-fc) The Regulatory Plan. For purposes of this subsection, the term "agency"
or "agencies" shall also include those considered to be independent regu­
latory agencies. as defined in 44 U.S.C. 3502(101. (1) As part of the Unified
Regulatory Agenda. beginning in 1994. each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions thi\t the
agency reasonably expects to Issue in proposed or final form in thaI fiscal
year or thereafter. The Plan shall be approved personally by the agency
head and shall contain at a minimum:

(AI A statement of the agency's regulatory objectlves and priorities and
how they-relate to the President's priorilles;

(B) A summary of each planned significant regulatory action Including.
to the extent possible. alternatives to be considered and preliminary estimates
of tbe anticipated costs and benefits;

(e) A summary of the legal basis foc each such action. including whether
any aspect of the action is required by statute or court order;

(D) A statement of the need for each such action and. If applicable.
bow the action wUl reduce risks to public health. safety. or the environment.
as well as how tbe magnitude of the risk addressed by the action relates
to other risu within the Jurisdiction of the agency;

(E) The agency's schedule for action. including a statement of any appli­
cable statutory or judicial deadlines; and

(F) The name. address, and telephone number of a person lhe public
may contact for additional infonnation about lhe planned regulatory action.

(2) Each agency shall forward its Plan to OIRA by June 1st of each
year.

(3) Within 10 calendar days after OIRA has received an agency's Plan.
OIRA shall circulate it to other affected agencies. lhe Advisors. and the
Vice President.

(4) An "gency head who believes that a planned regulatory action of
another agency may connict with Its own policy or action taken or planned
shall promptly nolify. in wriling. the Administrator of OIRA. who shall
!forward that communication to the issuing agency. lhe Advisors. and the
,Vjce President.

(5) If the· Administrator of OIRA believes that a planned regulatory
'action of an agency may be inconsistent with the President's priorities
Or'· the principles set forth in this Executive order or may be in conflict
with any policy or aclion taken or planned by another agency. the Adminis­
trator of OIRA shall promptly notify. in writing. the affec!ed agencies. the
Advisors. and the Vice President.

(6) The Vice President. with the Advisors' assistance. may consult with
the heads of agencies with respect to their Plans and. in appropriate Instances.
·request further consideration or inter-agency coordination.
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(7) The Plans developed by the issuing agency shall be published annu-
ally in the October publication of the Unified Regulatory Agenda. This
publication shall be made available to the Congress: State. local. and tribal
governments: and the public. Any views on any aspect of any agency Plan.
including whether any planned regulatory action might conflict with any
other planned or existing regulation. impose any unintended consequen~ces

~
n the public. or confer any unclaimed benefits on the public. should

be directed to the issuing agency. with a copy to OIRA.

) Regulatory Working Group. Within 30 days of the date of this Executive
order. the Administrator of DIRA shall convene a Regulatory Working Group
("Working Group"). which shall consist of representatives of the heads of
each agency th'l~ the Administrator determines to have significant domestic
regulatory responsibility. the Advisors. and the Vice President. The Adminis­
trator of OIRA shall chair tbe Working Group and shall periodically advise
the Vice President on the activities of the Working Group. The Working
Group shall serve as a forum to assist agencies in identifying and analyzing
important regulatory issues (including. among others (1) the development
of innovative regulatory techniques. (2) the methods, efficacy. and utility
ot comparative risk assessment in regulatory decision-making. and (3) the
development of short forms and other streamlined regulatory approacbes
for small businesses and other entities). The Working Group shall meet
at least quarterly and may meet as a whole or in subgroups of agencies
with an interest in particular issues or subject areas. To inform its discussions.
the Working Group may commission analytical studies and reports by DIRA.
the Administrative Conference of the United States. or any other agency.

(e) Conferences. The Administrator of OIRA shall meet quarterly with
representatives of State. local. and tribal governments to identify botb existing
and proposed regulations that may uniquely or significantly affect those
governmental entities. The Administrator of OIRA shall also convene, from
time to time. conferences wltb representatives of businesses. nongovern­
mental organizations. and the public to discuss regulatory issues of common
concern.
Sec. 5. Existing Regulations. In order to reduce lbe regulatory burden on
tbe American people. their families. tbeir communities. their State. local,
and tribal governments. and their Industries: to determine whether regula­
lions promulgated by the executive branch of the Federal Government have
become unjustified or unnecessary as a result of changed circumstances;
to confirm that regulations are botb compatible with each otber and not
duplicative or inappropriately burdensome in the aggregate; to ensure that
all regulations are consistent with tbe President's priorities and the principles
set fortb in tbis Executive order. within applicable law; and to otherwise
Improve the effectiveness of existing regulations; (a) Within 90 days of
the date of this Executive order. each agency shall submit to OIRA a program.
consistent with its resources and regulatory priorities, under which the
agency will periodically review its existing significant regulations to deter­
mine wbether any such regulations should be modified or eliminated so
as to make the agency's regulatory program more effective in achieving
the regulatory objectives. less burdensome. or in greater alignment with
the President's priorities and the principles set forth In this Executive order.
Any significant regulations selected for review shall be included in the
agency's annual Plan. The agency shall also identify any legislative mandates
that require the agency to promulgate or continue to impose regulaltons
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that the agency believes are unnecessary or outdated by reason of changed
circwnstances.

(b) The Administrator of OlRA shall work with the Regulatory Working
Group and other interested entities to punue the objectives of this section.
State. local. lind tribal governments are specifically encouraged 10 assist
in the identification of regulations that Impose significant or unique burdens
on those governmental entities and that appear 10 have outlived their justifica­
tion or be otherwise inconsistent with the public interest.

Ic) The Vice President. in consultation with the Advisors. may identify
for review by the appropriate agency or agencies other existing regulations
of an agency or groups of regulations of more than one agency that affect
a particular group. industry. or sector of the economy. or may identify
legislative mandates that may be appropriate for reconsideration by the
Congress.
Sec. 6. Centralized Review of Resulat;ons. The gUidelines set forth beiow
shall apply to a\l regulatory actions. for both new and existing regulations.
by agencies otber tban tbose agencies specifically exempted by the Adminis­
trator of OIRA:

(a) Agency Responsibilit;~s. (1) Each agency shall (consistent with its
own roles. regulations. or procedures) provide the public with meaningful
participation in the rf!gula1ory process. In particular. before issuing a notice
of proposed rolemaklng. each agency should. where appropriate. seek the
involvement of those who are intended to benefit from and those expected
to be burdened by any regulation (including. specifically. State. local. and
tribal officials). In addition, each agency should afford the public a meaning­
ful opportunity to comment on any proposed regulation. which in most
cases should Include a comment period of not less than 60 days. Each
agency also Is directed to explore and. where appropriate. use consensual
mechanisms for developing regulations. Including negotiated rulemaklng.

(2) Within 60 days of the date of tbis Executive order. each agency
head sball designate a Regulatory Policy Officer who shall report to the
agency head. The Regulatory Pollcy Officer shall be involved at each stage
of the regulatory process to foster the development of effective. innovative.
and least burdensome regulations and to further the principles set. forth
in this Executive order.

(3) In addition to adbering to its own roles and procedures and to
the requirements of the Administrative Procedure Act. the Regulatory Flexi­
bility Act. the Paperwork Reduction Act. and other applicable law, each
agency shall develop its regulatory actions In a timely fashion and adhere
to the following procedures with respect to a regulatory action:

(A) Each agency shall provide OIRA. at such times and in the manner
~peciRed by the Administrator of OIRA. with a list of its planned regulatory
actions. indicating those which the agency believes are significant regulatory
actions within the meaning of this Executive order. Absent a malerial change
In tbe development of lhe planned regulatory action. those not designated
as significant will not be subject to review under this section unless. within
10 working days of receipt of the list. the Administrator of OIRA notifies
tbe agency that OIRA has determined that a planned regulation is a significant
regulatory action within the meaning of this Executive order. The Adminis·
t~or of OIRA may waive review of any planned regulatory action designated

'hr' the agency as signIncant. In which case the agency need not further
'comply witb ,ubsectlon (a)(3)(8) or subsection (a)(3)(C) of this section.
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(8) For each matter identified as, or delermined by the Administrator
of OIRA to be. a significant regulatory action. the issuing agency shall
provide to OIRA:

Ii) The text of the draft regulatory action. together with a reasonably
detailed description of the need for the regulatory action and an explanation
of how the regulatory action will meel that need; and

(Ii) An assessment of the potential costs and benefits of the regulatory
action. including an explanation of the manner in which the regulatory
action is consistent with a statutory mandate and. to the extent permitted
by law. promotes the President's priorities and avoids undue interference
with State. local. and tribal governments In the exercise of their governmenlal
functions.

(e) For those matten Identified as. or delermined by tbe Administrator
of OIRA to be. a signIncant regulatory action within the scope of section
3(0(1). the agency shall also frovide to OIRA the following additional Infor­
mation developed as part 0 the agency's decision-making process (unless
prohibited by law):

Ii) An assessment. including th' underlying analysis. of benefils antici­
pated from the regulatory action (such as. but not limited to. the promotion
of the efficient functioning of the economy and private markets, the enhance­
ment of health and safely. the rrotection of the natural environment. and
the elimination or reduction 0 discrimination or bias) together with. to
the extent feasible. a quantification of those benefits;

Iii) An assessment. including the underlying analysis. of costs anticipated
from the regulatory action (such as, but nol limited 10. the direct cost
both to the government in administering the regulation and to businesses
and 01hers In complying with the regulation. and any adverse effects on
the efficient functioning of the economy, private markets (including produc­
tivity. enlployn.lt:lQt. and competitiveness). health. 5afety. and the natural
environment). together with. to the extent feasible. a quanlification of those
costs; and

(iii) An assessment. including the underlying analysis. of costs and
benefits of potentially effective and reuonably feasible alternatives to the
planned regulation. Identified by the agencies or the public (Including im­
proving the current regulation and reasonably viable nonregulatory actions).
and an explanation wby the planned regulatory action is preferable to the
Identified potential alternatives.

(D) In emergency situations or wben an agency is obligated by law
to act more quickly than nonnal review procedures allow. the agency shall
notify OIRA as soon as possible and. to the extent practicable. comply
with subsections (a)(3)(8) and (C) of this section. For those regulatory actions
that are governed by a statutory or court-Imposed deadline. lhe agency
shall, to the extent practicable, schedule rolemaking proceedings 50 as 10
permit sufficient time for OIRA to conduct its review, as set forth below
in subsection (b)(2) tbrough (4) of this section.

(E) After tbe regulatory action has been published in the Federal Register
or otherwise issued to tbe public, the agency shall: .

(I) Malte available to the public the infonnation set forth in subsections
(a)(3)(8) and (e);
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(iiI Identify for the public. in a complete. clear. and simple manner.
Ihe substantive changes between the draft. submilted to OIRA for review
and Ihe action subsequently announced: and

llii) Identify for the public those changes in the regulatory action Ihat
were made at the suggestion or recommendation ofOIRA.

IF) All information provided to the public by the agency shall be in
plain. understandable language.

(bl OIRA Responsibilities. The Administrator of OIRA shall provide mean­
ingful guidance and oversight so that eech agency's regulatory actions are
consistent with applicable law. the P~ident's priorities. and the principles
set' forth In this Executive order and do not conflict with the policies
or actions of another agency. OIRA shall. to the extent permitted by law,
ad~~re to the following guidelines:

01 OIRA may review only actions Identified by the agency or by OIRA
as significant regulatory actions under subsection (al(31{Al of this section.

(21 OIRA shall waive review or notify the agency in writing of the
results of Its review within the following time periods:

(A) For any notices of inquiry. advance notices of proposed rulemalr.ing.
or other preliminary regulatory acllons prior to a Notice of Proposed Rule­
mak.lng. within 10 working days aller the date of submission of the draft

action to DIRA:
(BI For all other regulatory actions. within 90 calendar days after the

date of submission of the infonnation set forth in subsections (al(3l(Bl and
IC) of this section. unless OIRA has previously reviewed this information
and. since that review, there has been no material change in the facts
and tlrcumstances upon which the regulatory action is based. in which
case. OIRA shall complete its review within 45 days: and

(Cl The review process may be extended (I) once by no more than
30 calendar days upon the written approval of the Director and {2l at
the request of the agency head.

(J) For each regulatory action that tbe Administrator of OIRA returns
to an agency for further consideration of some or all of its provisions.
the Administrator of OIM shall provide the issuing agency II written expla­
nation for such return. selting forth the pertinent provision of this Executive
order on which OIRA is relying. If the agency head disagrees with some
or all of the bases for the return. the agency head shall so Inform the
Administrator of OIRA In writing.

(4) Except as otherwise provided by law or required by a Court. in
order to ensure greater openness. accessibility. and accountability in the
regulatory review process. OJRA shall be governed by the following disclosure
requirements:

(AI Only the Administrator of OIRA (or a particular designee) shall
receive oral communications Initiated by persons not employed by the execu­
tive branch of the Federal Government regarding the substance of a regulatory
action under OIRA review:
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(BI All substantive communications between OIRA personnel and per­
sons not employed by the executive branch of the Federal Government
regarding a regulatory action under review shall be governed by the following
guidelines: (i) A representative from tbe issuing agency shall be invited
to any meeting between OIRA personnel and such person(s);

(ii) OlRA shall forward to the issuing agency. within 10 working days
of receipt of the communlcatlon(s). all written communications. regardless
of format. between OIRA personnel and any person who is not employed
by the executive branch of the Federal Government. and the dates and
names of Individuals involved In all substantive oral communications (in­
cluding meetings to which an agency representative was Invited. but did
not attend. and telephone conversations between OIRA personnel and any
such persons); and

(iii) DIRA shall publicly disclose relevant infonnation about such
communication(s). as set forth below in subsection (b}(411C) of this section.

(e) OIRA shall maintain a publicly available log that shall contain.
at a minimum. the follOWing infonnation pertinent to regulatory actions
under review:

(i) The status of aU regulatory actions. including if (and if so. when
and by whoml Vice Presidential and Presidential consideration was re­
quested:

(iiI A notation of all wrilten communications forwarded to an issuing
agency under subsection (bl(4)(B)(ii) of this section; and

(iii) The dates and names of individuals involved In all substantive
oral communications. including meetings and telephone conversations, be­
tween OIRA personnel and any person not employed by the executive branch
of the Federal Government. and the subject mailer discussed during such
communications.

(D) After the regulatory action has been published in the Federal Register
or otherwise issued to tbe public. or after the agency has announced ils
decision not to publish or issue the regulatory action. OrRA shall male
available to the public all documents exchanged between OIRA and the
agency during the review by OIRA under this seclion.

(5) All information provided to the public by OIRA shall be in plain.
understandable language.
Sec. 7. Resolution of Conflicts. To the extent pennilied by law, disagreements
or conflicts between or among agency heads or between OMB and any
agency that cannot be resolved by the Administrator of DIRA shall be
resolved by the P~ldent. or by the Vice President acting at the request
of the President. with the relevant a~ncy head (and. as appropriate. other
interested government officials). Vice Presidential and Presidential consider­
ation of such disagreements may be initiated only by the Director. by the
bead of the issuing agency. or by the bead of an agency that has a significant
interest in the regulatory action at issue. Such review will not be undertaken
at the request of other persons. entities. or their agents.

Resolution of such conflicts shall be Infonned by recommendations devel­
oped by the Vice PresIdent. after consultalion with the Advisors {and other
executive branch officials or personnel whose responsibilities to the President
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Include the subject matter at Issue). The development of these recommenda­
tions shall be concluded within 60 days after review has been requested.

During the Vice Presidential and Presidential review period. communications
with any person not employed by the Federal Government relating to the
substance of the regulatory action under review and directed to the Advisors
or their staffs or to the staff of the Vice President shall be in writing
and shall be forwarded by the recipient to the affected agency(ies) for inclu­
sion In the public docket(s). When the communication is not in writing,
such Advisors or staff members shall Inform the outside party that the
matter is under review and that any comments should be submitted in
writing.

At the end of this review process. the President. or the Vice President
&Cting at the request of the President. shall notify the affected agency and
the Administrator of OIRA of the President's decision with respect to the
matter.

Sec:. 8. Publication. Except to the extent required by law, an agency sball
not publisb in the Federal Ilesister or otberwise Issue to the public any
regulatory action that Is subject to review under section 6 of this Executive

i order until (1) the Administrator of OlRA notifies the agency that DIRA
,. bas waived its review of the action or bas completed its review without

any requests for further consideration. or (2) the applicable lime period
\'n section 6(b)(21 expires without DIRA haVing notified the agency that
It is returning the regulatory action for further consideration under section

u., 6(b)(3). whichever occurs first. If the terms of the preceding sentence have
, not been satisfied and an agency wants to publish or otherwise issue a

~ regulatory action. the head of that agency may request Presidential consider­
ation through the Vice President. as provided under section 7 of this order.
Upon receipt of this request. the Vice President shall notify OlRA and
the Advisors. The guidelines and time period set forth in section 7 shall
apply to the publication of regulatory actions for which Presidential consider·
ation has been sought.

Sec. 9. Agency Authority: Nothing in this order shall be construed as displac·
ing the agencies' authority or responsibilities. as authorized by law.

Sec. 10. Judicial Review. Nothing in tbls Executive order shall affect any
otherwise available judicial review of agency action. This Executive order
is intended oniy to improve the internal management of the Federal Govern­
ment and does not create any right or benefit, substantive or procedural.
enforceable at law or equity by a party against the United States, its agencies
or Instrumentalities. Its officers or employees. or any other person.

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498;' all amend­
ments to those Executive orders; all guidelines Issued under those orders:
and any exemptions from those orders heretofore granted for any category
of rule are revoked.

~~
THE WHITE HOUSE.
September 30; 1993.
1. 5 U.S.C.A-. , 601 nt
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Executive Order 12867 of September 30. 1993

Tennination of Emergency Authority for Certain Export Con­
bloIs
58 F.R. 51747

By the authority vested in me as President by lhe Constitution and the
laws of the United States of America. including section 203 of the Inter­
national Emergency Economic Powers Act (50 U.S.c. 1702) ("the IEEPA"),
the National Emergencies Act (50 U.S.C. 1601 et seq.). the Export Administra­
lion Act of 1979, as amended (50 U.S.C. App. 2401 et seq.) ("the Act").
and section 301 of title 3 of the United Stales Code. it is hereby ordered
'IS follows:

Section 1. In vIew of the extension of lhe Act by Public Law 103-10
(March 27. 1993). Executive Order No. 12730'of September 30. 1990. which
continued the effect of export control regulations under Ihe IEEPA. is revoked.
and the declaration of economic emergency is rescinded. as provided inthis order.

Sec. 2. The revocation of Executive Order No. 12730 shith not affect any
violation of any rules. regulations. orders. licenses. and other forms of admin­
istrative action under that Order that occurred during 'he period the order
was in effect. All rules and regulations Issued or continued in effect under
the authority of the IEEPA and Executive Order No. 12735, including those
codified at 15 CFR Sections 768-799 (1993). and all orders. regulations.
licenses. and other forms of administrative action issued. taken. or continued
in effect pursuant thereto. shall remain In full force and effect. as if issued.
laken. or continued in effect pursuant to and as authorized by the Act
or by other appropriate authority until amended or revoked by the proper
authority. Nothing in this order shall affect the continued applicability of
lhe provision for the administration of the Act and delegations of authority
set forth in Executive Order No. 12002 of July 7, 1977. Executive Order
No. 12214 of May 2. 1980. and Executive Order !'lo. 12735 of November
16.1990.

Sec. 3. All rules. regulations. orders. licenses. and other forms of administra­
tive action Issued. taken. or continued In effect pursuant to the authority
of the IEEPA and Executive Order No. 12730 relating to tbe administration
of Section 38(e) of the Arms Export Control Act (22 U.S.C. 2778(e)) shall
remain in full force and effect until amended or revoked under properauthority.

Sec. 4. This order shall take effect Immediately.

~~
mE WHITE HOUSE.
September 30. 1993.
1. 60 U.S.Co\. , 1701 nt
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ExecuU... on. 12875 of October 21. 1983

EnhanciDs the Interpvemmental PartDenbip
58 F.R. 58093

The Federal Government 1I c:hupd with protect1D1 the health and wety.
u well u promOliDl other national intereatl. of the American people. How­
ever. the cumul.Uve effecJ of unfuDded Feden! IIWldatal hu IncreuiDalY
atrained the budptl of State. local. and tribal governments. 10 addlUon.
the COlt. complexity. md delay in applytDl for md receiviDl waiver. from
Federal requinlmeDb In appropriate CU4lI have hiDdaed State. local. and
tribal aoverDlMDti from tailortDa Federal propaml to meet the apecific
or UDlque DMda of their commUDIU... Theee lJO"8I'DIDenti ahould have
more OexibWty to deaip aolutlODI to the problema faced by cltizeu lD
thiI country without exceuive miaomanapment md lmDecesaary regulaUon
from the Federal Government.

TIIEREFORE. by the authority vested in m. u President by the ConsUtutiOD
and the Ie.. of the United Statal of America. and in order to reduce
the lmpoait1oD of UDfuoded mmdatea upon State. local. and tribal sovero­
mentl; to ItrMID.line the appUcaUon proceu for md iDc:reue the availability
of waiven to State. local. and tribal aovernmeotl: and to estabUah "'lJUlar
and meaDiDIful coDlUltation and collabanUon With State. local. and tribal
govenuDeDti on Feden! metten that .ipUlcantJy or uniquely affect their
commUDItiea. it tI hereby ordered u (onawa:

SectiolIa t. Reduction of Unfunded Manda... (a) To the extent f...ible
and permitted by lew~ DO exeeuUve departmeot or -sency ("apocy") .hall
promulpte my repJation that I. DOt required by atatute and that creates
I maodate upon a Sta... local. or tribal government. unlell:

(1) fund. necessary to pay the diract coati incurred by the State. local.
or tribal sowmmeot in complytDl with the mmdete are provided by the
Federal Government; or

(2) the 1I8'IIlCJ. prior to the formal promulption of resulatioDi contaiDiDs
the propOMd mandate. provi_ to the Director of the OfIlce of MaoapmeDt
and Budpt • d8lCripUoo of the extent of. the aaeocy·' prior con.ultation
with repnlMDtativea of dected State. local. and tribal governments. the
Datun of their CODcerns. my written communications submitted to the ageDcy
by such UDlts of governmant. and the -seney'. po.ition supporting the
need to Issue the regulation CODtaiDinS the maodate.

(b) Each apocy shall develop an elfective proce•• to permit elected official.
and other nlpntseDtatlvee of Stat.. local. and tribal governments to provide
meaniDgful md timely input in the development of regulatory propoAla
contaiDi.Dg .ip1f1cant llDfunded IIWldatea.

Sec. 2. lnCl8G6ing F1eJdbility for StoW and LoctJ1 WCliwB. (a) Each ",Dcy
shall revtew Ita wainr appUcadoD procell md tab appropriate atep. to
ltIeamline that proc:eA.

(b) Each~ ....IL to the exteDt prKticabl. md permitted by law.
COD__ m,appUc:atioll by a Stat8. local. or t:ribU perDlDeDl for a wat.,..
of ltatutory 01' replatory requ1rwIMDtI In connect1on with my propua
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admiDiatered by that apocy with a a-eral vWw towud uaaeuiD& opportuni­
Uee for utlllldD& ftexlbl. polley ...JMOIICb- at the St.... local. and tribe!
level in cuee in which the propoMd waiver 11 consUt8llt with the appUcabl.
Federal poUey object1vee aDd I. otherwise appropriat•.

(c) Each apDcy .ball. to the run.t ment practicable aod permitted by
law. I'8Dder a deci.ion UPOD a complet••ppUcaUon for a waiver wtthlD
120 day. of receipt of .uch appUcaUOD by the ..ncy. If the appUcation
for a waiver I. not granted. the ",DCJ .hall provide the appUcant with
timely written Dotice of the decl.loD aod the reatOU therefor.

(d) Thie MCtlon appUee only to statutory or replatory requlnmeDtI of
the propua. that are d18c:ntIooary aDd .ubtect to wai.,. by the apncy.
Sec. 3. R..polWbility for A,.ncy ImpJ.nentation. The ChJef ap.ndac 0fIIar
of each ..DCY aball be ....poulbl. for euuriDI the lmplemeDtAUOD of
and co:npUmc:a with thiI order.
Sec. t. hecutWe 0nIeI' No. U ... TbiI order .ball euppl.....t but not
.upersede the Nq~tI contmaecl 10 ExecuUve Order No. 128M ("R8p­
latory PIUlll1D8 aDd Revi...·).
Sec. I. Scope. (a) Executiye apDCJ meuu aoy authority of the United
Stat.. that I. an '.qency'. wuIer- 4t U.s.c. 3502(1). oth.r than thoee cooaid-* T he~ iwpIolo<z;:r... ....,.... .. it U,s,e. 3...ltO~

._ (b.!t.~t apDcIee aN NqU.ted to comply with the provillODI J
Sec. .. ]udldGJ 1Ietrlew. ThIa ord. is intended only to lmplO'le the lntemal
mUUl8ement of the executive bnDcb and is not lntended to. and doee
Dot. creat. any riBht or ben.8t. eubataotive or procedural. enforceable at
law or eqntty by a party esabwt the UDited Stat... itl apodet or instnuDeo­
taliUea. ttl olllean or employees, or any other penon.
Sec. 7. EffectJve Date. Tbia order ahall be effeetlve 90 day. after the date
ofthil ord....

~~

'mE WHITE HOUSE.
October Ztl. 2993.
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Annual Public & Private
Revenues Tied to Rights-af-Way

These public and private systems alone conduct roughly $390 billion in
business each year, activities which are critical to the economy

and highly dependent upon local management of public rights-of-way.



Annual City &County
Spending Tied to Rights-of-Way

These local public systems in 1992 represent more than $115 billion
in locally-raised property taxes, sales taxes, user fees and other charges.



Selected Federal Statutes
Affecting Systems Operating in

Local Rights-of-Way
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SUM:MARY

One of the primary responsibilities of local government is to build and maintain streets
anti sidewalks (public rights of way) to safely and efficiently carry traffic in the community's
commercial and residential districts. Above the surface, vehicular and pedestrian traffic is
transitory in nature. The direction, routing, and speed of such traffic can be easily altered
according to the community's changing needs.

Below the surface, however, a variety of users place permanent facilities that cannot
easily be removed, repaired, or relocated. Among the facilities permanently placed within the
public rights of way are water mains, natural gas pipes, sewage systems, power lines, high­
pressure steam ducts, telephone wires, and cable television system cables. Right of way is a
limited public resource that must accommodate every users' unique system design, specific
space and depth requirements, and particular maintenance techniques and schedules. The
result is a complex underground system crowded with numerous users all providing essential
utilities to the community.

Given the volatility of the gas, water, power, and steam facilities that coexist with the
telecommunications facilities in the public rights of way, any user's facility placement,
maintenance, and repair work creates a potential public safety hazard. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
repa.il-e4. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient rights of way practices through effective
management processes.

There are many factors that must be addressed during the ongoing management process,
including: obtaining proof of compliance with all electrical, construction, and engineering
standards; coordinating road cuts, facility locates, and map updates of multiple users; assigning
short-term road repair responsibilities; and setting long-term road maintenance goals. Local
governments use these procedures to protect the facilities of all rights of way occupants and to
develop safe and efficient streets and sidewalks.

As more users seek to enter the rights of way, public safety concerns intensify and
management costs escalate. With each additional entrant into the rights of way, local governments
face increased road replacement costs. Local governments and citizens also face indirect costs such
as increased travel time, loss of access and trade to local businesses, and increased noise pollution
and visual intrusion. The rent occupants pay to local governments for the permanent use of the
rights of way helps to defray only a portion of these costs. Without the ability to receive fair and
reasonable compensation for the use of the public rights of way from all private users, local
governments will be forced to raise taxes in order to cover the increased rights of way costs
associated with telecommunications competition.

NATOA, June 1995
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COl\1PLEX AND .CROWDED
RIGHTS OF WAY

Below the surfa.cc~ a variety of users place permanent facilities that cannot easily be
removed~ repaired~ or relocated. Among the facilities permanently placed within the public
rights of way are water mains, natural gas pipes. sewage systems, power lines, high-pressme
steam duets. telephone wires. and cable television system cables. Right of way is a limited
public resource that must accommodate every users I unique system design, specific space and
depth requirements, and particular maintenance techniques and schedules. The result is a
complex underground system crowded with numerous users all providing essential utilities to
the community.



TYPICAL SVDSURFACE FACII..JTIES
Source: U.s. Department of Transportation. FHA Highway/Utility Guide. June 1993.
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TYPICAL CROSS SECTION Olt' l.OCAL srnEET
Source: U.S. Department of Transportation, FHA HighwayLLllilit.Y--!inick, June 199.1.
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'ITPICAL COl\fi'LEXITY OF LOCAL SUBSURFACE



PUBLIC SAFETY CONCERNS

Given the volatility of gas, water, power, and steam facilities that coexist with
telecommunications facilities in the public rights of ~y, any user'sJacility placement,
maintenance, and repair work creates a potential public safety haz3rd. Public safety is also a
concern when surface traffic is rerouted or when the street or sidewalk is improperly
repaired. In order to protect the public safety as well as the existing facilities of other users,
local governments must encourage safe and efficient right of way practices through effective
management processes.



aas blasts level two hOmes. .

Rbcky'Moun~ain New.
Tuesday, March·lJ, 199!

DENVER
Two houses were leftled aad other tea am_pel In aD explosion caused when a construction crew
cut an Il-1nch hole In _ DatII...1PI Oae while installinl cable television conduit. Althoqh,
miraculously, no deaths resulted from the explosion. a.woman in one home was thrown from tile""
second floor by the blast. A three-month-old baby suffered a broken collarbone. and a two-year~

child was cut by flying alass in a nearby home. ..-~


